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In the article which serves as a sequel to an earlier one the author argues that Draco’s consti-
tution (DC) in Arist. AP 4 does not derive from an oligarchic political pamphlet in which it
served as a prototype of a constitution to be implemented in Athens as the majority of scholars
believe. The preponderance of scholars believe, relying on the alleged similarity of DC to the
project of the ‘Constitution of Five Thousands’ (AP 30) in 411 BC, that DC emerged in the
same ‘moderate’ oligarchic circles as a project of the same kind. Others propose later dates
for its appearance but almost unanimously ascribe to oligarchic moderates who pleaded for a
‘hoplite constitution. The author argues contra that although DC is not reliable as a historical
document, it differs considerably from the known political projects of oligarchs. Its distin-
guishing features make it anachronistic for conditions of 5%-4™ centuries BC, but they are
much more at home in the last decades of 7" BC. It is likely that Aristotle found this fictional
account in one of the historical sources he used in the AP in which it was fabricated to fill a
gap in the lacunose history of the early Athenian constitution and it may have been meant to
diminish tendentiously Solon’s contribution, representing the latter as modifying the already
existing state order.

Keywords: Aristotle, Draco’s constitution, political ideas of Athenian oligarchs, historical
sources of Arist. AP

The constitution, which according to the fourth chapter of the Athenaion Politeia by
Aristotle! (henceforth AP) was implemented by the famous legislator Draco (henceforth
DC), became the subject of hot debates immediately after the publication of the papyrus
text in 1891. Scholars discussed both the historicity of this constitutional order which is
otherwise practically unknown to ancient tradition, and its authenticity as a part of the
treatise’s text. Both these questions were estimated as being settled by Georg Busolt in

! 1 do not hesitate to call the author of the AP Aristotle, which is not fashionable today, because I see
no weighty argument to disprove Aristotle’s authorship: some features of the AP style, its similarity of ten-
dency and content to Aristotle’s Politics (although there are some minor differences) and the indications of
the time of the composition of the AP, between 330/29 and 322/1 BC (Antipater’s constitution is not men-
tioned in the AP), favour Aristotle’s authorship; in Verlinsky 2017, 148-150, I argue that there is no reason
to suppose two editions of it as some scholars did, even less an edition after Aristotle’s death. Collaboration
with some students cannot be ruled out but there is no evidence for or against it; considerations about the
bulk of the corps of constitutions and difficulties of its writing by Aristotle alone, plausible as they might
be, do not help in determining Aristotle’s particular contribution: it might have been considerable taking in
account his extraordinary working habits (remember the total bulk of his treatises on natural sciences!) and
of course, as some scholars noted the constitution of Athens was extraordinarily important for the whole
project so as to call for his closer engagement.
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the first volume of Griechische Staatskunde finished in 1914 but published in 1920: DC
is a later addition to the text made either by Aristotle himself or by some redactor of his
text. It was also agreed upon that it is non-historical because its provisions are for the
most part anachronistic; rather it is a political pamphlet, an oligarchic program under the
guise of a historical account. The majority of scholars believed that this pseudo-historical
constitution was born among the moderate supporters of oligarchy during the revolution
of 411 BC, in the so called “Theramenes circle, due to some similarity of DC to the consti-
tution of the 5,000; the minority ascribed it to the activity of the same group in 404 BC.2
In a paper published some years ago,® I tried to challenge the first half of this opinio
communis, and argued that there are no weighty reasons to treat Draco’s Constitution as
the interpolation and even as the later addition to the text made by the author himself.
The omission of number with Draco’s constitution in the list of constitutional changes in
chapter 41, which was usually regarded as the main evidence in favour of an interpolation,
does not show that it does not figure as a constitutional change: rather the first change
under Ion, the introduction of the tribal order, was not regarded as constitutional. In this
work, I will try to challenge another half of the prevailing view, namely that DC stems
from an oligarchic pamphlet, in which it served as a prototype of the constitution to be
implemented in Athens. Here is the text of this remarkable account (AP 4):*

(1) "H pév odv mpawtn moAtteio tadtny eixe Ty doypagnyv. petd 8¢ tadta xpovov Tvog ov
moANoD SieABovTOoG, €M Aplotaiypov dpxovtog, Apd[k]wv Tovg Beopove EOnkev- 1 8¢
TaELg avToD TOVSE TOV TpOTIOV £iXEe. (2) dmedidoTo pev i) ToAtTeia TOIG G a TapeXOpEVOLG:
fpodvto 8¢ Tobg pev évvéa dpyovTag Kail Tovg Tapiag ovoiav KEKTNHEVOLG 0VK ENATTW
Séka puvav ElevBépay, Tag 8" dAAag apxag | <Tag> ENATTOVG €K TV OTTAA TTAPEXOUEV®Y,
otpla]tnyovg 8¢ kai in[n]dpyovg odoiav dmogaivovtag ovk ENattov fj £katdv pvdV
EhevBépay, Kal Taldag €K yapeTRG yuvaikog yvnoiovg Umep §éka €T yeyovoTag. TOUTOVG
& &de1 Sie[yy]vdv Todg mPLTAVELG Kal TOVG 0TpaTnyovs Kal Tovg ImmdpxXovg Tovg €voug
pexpt e0BLV@Y, Eyyuntdag & ¢k Tod avTod TEAoug dexouévoug, obmep oi oTpatnyol kal
ol inmapyot. (3) PovAedewy 8¢ teTpakooiovg kai €va Tovg Aaxovtag €k Tiig moAltelag.
kAnpodobat 6¢ kol TavTnVy kal Tag GAAag dpxag Tovg UEp TpLakovT €T yeyovoTag, Kal
Sig TOV avTov pry dpxety mpod tod mévtag [St]eABeiv- ToTe 8¢ dALy €€ Uapyiig kAnpodv. e
8¢ TG T@V Bovkevtdv, dtav Edpa PovAiig 1 ékkAnaiag 1), ékheinot Ty chvodov, anétivov
O pév TeVTaKooLopeSIuvog Tpeig Spaxpac, 6 8¢ inmedg §vo,levyitng 8¢ piav. 1) 8¢ BovAn
1) ¢§ Apeiov mdyov gOAa v TOV vopwv kai Stetripet TG dpxag, STwG KaTd TOLG VOHOLG
dpxworv. ¢€fv 8¢ @ adkovpéve Tpo[¢ TV T@V] Apeomayt®v PovAnv eicayyéAhety,
anogaivovtiap’ 6v &dkeital vopov. £mi 8¢ toig ow[p]aowv oav oi daveiopoi, kabdmep
elpnra, kol 1y xwpa 8t OAlywv fv.

(1) That is the outline of the first constitution. When not much time had passed after this, in
the archonship of Aristaechmus, Draco enacted his statutes. The structure of his consti-
tution had the following form.

(2) Political rights had been given to those who provided arms. They elected the nine ar-
chons and the treasurers, men owning unencumbered property worth not less than ten

2 Busolt (- Swoboda) I, 1920, 52-58; II, 1926, 577 (Swoboda’s addenda). Few scholars tried to defend
the historicity of DC after that: Rizzo 1963; Cataudella, 1966, 183-193; Develin, 1984; against Rizzo see,
briefly, Hammond 1966; against Develin see Wallace 1992. For the details of the status quaestionis, see
Verlinsky, 2017, 142-147.

3 Verlinsky 2017.

4 Henceforth the text of the AP is cited according to Chambers 1994.
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minas, and the other, lesser, officials from those providing arms; and as generals and
hipparchs men declaring unencumbered property worth not less than a hundred minas,
with legitimate children over ten years old by a wedded wife. These (i. e., the acting
generals and hipparchs) should be held to bail until their euthynai by the prytanes, the
generals and the hipparchs of the previous year, who accept as guarantors for each 4 men
of the same financial class as the generals and hipparchs. (3) The council comprised four
hundred and one men appointed by sortition from those with political rights. This ap-
pointed by lot to the other offices men over thirty years old, and the same man could not
hold an office for a second time until all had gone through; then they made allotments
again from the beginning. If any of the councillors, when there was a session of the coun-
cil or assembly, missed the meeting, a pentakosiomedimnos had to pay three drachmae,
a hippeus two and a zeugites one. (4) The council of the Areopagus was guardian of the
laws, and it kept watch over the officials to see that they conducted their office in accord-
ance with the laws. It was possible for a man who was wronged to make an eisangelia
to the council of the Areopagites, indicating the law in contravention of which he was
wronged. (5) Loans were on the security of the person, as has been said, and the land was
in the hands of a few (Tr. by P.J. Rhodes, 2017, modified).

The main portion of arguments against the authenticity of DC are based on the
anachronistic character of its provisions. To avoid any misunderstanding, I will state in
the very beginning that I find the arguments in general cogent, although some of them
are of course more, others less, convincing because we are not in a position to determine
in every case at what date this or that institution was introduced.’ I will return to some
of these arguments in due course to illustrate that the institutions definitely rejected as
non-historical nowadays were not obvious anachronisms in the time of Aristotle, and
even not for the scholars of 1890s who wrote soon after the discovery of the AP®

Some more general points can be added to the arguments against the authenticity
of single provisions: DC is more detailed than the account of the Solonian constitution
(not speaking of the very lacunose account of the ‘ancient’ constitution in ch. 1-3). This
detailed character is suspicious: even if Draco in fact issued laws on constitutional mat-
ters, they certainly could not have had the form of a full-blown constitution.” Scholars in
general agree that a systematic description of constitutional order is improbable for the
earliest law-codes.® The detailed description of a constitution could be only based on sin-

5 The earliest arguments against historicity are dispersed in the papers which appeared immediately
after publication of the London papyrus, cited in Verlinsky 2017, n. 3; more detailed and taking into account
the earlier work are Meyer, 1892, I, 234-236; Busolt, 1895, 36-41; Busolt, I, 1920, 55-57; Ledl, 1914.

6 Tt is useful to recall that Busolt gradually changed his attitude from defending DC as a real historical
document in 1891 via a hypothesis, that Aristotle collected the material for from the Atthides later also in
1891, to rejecting DC on the whole as a fraud in 1895; in 1920 he also endorsed the view of it as a later in-
sertion of the text (see Chambers, 1990a, 101). Other distinguished scholars remained stubborn defenders
of historicity in the debates of 1891, including Wilamowitz who was not convinced by the arguments contra
of Meyer and Busolt. See further, against Meyer, in favour of historicity, Seeck, 1904.

7 According to AP 7.1, all Draco’s laws were abandoned except those on homicide after Solon’s laws
had been enforced. The historicity of the other laws beyond homicide and their accessibility in 5%-4t%
centuries BC were debated: see in favour of existence and preservation of such laws Stroud, 1968, 75-83,
Sickinger, 1999, 200 n. 21; 202 n. 50; Carey, 2013, 38-42; Gagarin, 2008, 93 believes that both are possible.
Rhodes, 1981/1993, 111 thought that the other laws existed, but doubted (p. 131) that they were preserved;
Leao — Rhodes, 2016, 3, 12, leave open the question whether any other laws of Draco ever existed.

8 Regarding this, Hansen, 1989, 83-85 argues that constitutional matters were regulated in Solon’s
time for the most part by ‘tradition and by rules that were orally transmitted’ (p. 84) and disbelieves ac-
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gle laws unified by some person in the 5"-4' centuries BC, and thus it is only possible to
consider the historical reliability of each provision separately.’

The other judgment on DC which played an important role in the 1890s and remains
practically indisputable up to the present day, among those who deny its authenticity, was
that DC is an oligarchic forgery concocted in the revolutionary months of 411-410 BC by
Athenian oligarchs who hoped to provide a fictional historical support for its plans, trying
to show that they would bring the state back to the pre-Solonian political order — since
Solon in their view laid the foundations of democracy. Proponents of this opinion referred
to the similarity of DC to the project of ‘constitution for future’ or the constitution of the
5,000 as reported in the AP 30. This later constitution was regarded by many scholars as a
project which arose in the circles of Athenian moderate oligarchs, Theramenes and people
of the same mood, in contrast to the project in the AP 31, the narrow oligarchy of 400, that
was associated with radicals which was in fact implemented in 411.1°

This proposal won overwhelming support in scholarship, although the differences
between DC and the Constitution of the 5,000 were noticed already by Ledl, 1912, 27, 30.
He ascribed DC to more moderate oligarchs than the group that drafted the constitution
of the 5,000. Cloché, 1940, argued that they are different, however, they both reflect equal-
ly moderate views — some liberal features of DC are counterbalanced by liberal aspects of
the Constitution of the 5,000.

Not all scholars accepted the arguments of Meyer, Busolt and others against the his-
toricity of DC. Nevertheless, even those who pleaded for authenticity were impressed by
the similarity of DC to the Constitution of the 5,000. This similarity was for Wilamowitz
so striking that he posited the dilemma (I, 76) — either oligarchs followed the real consti-
tution of Draco or they forged it as a pseudo-historical justification of their own consti-
tution. Wilamowitz himself pleaded for the former horn of the dilemma and argued that
some learned oligarch of the circle of Antiphon and Theramenes compiled the text later
used in the AP from the single provisions he found in Draco’s inscribed laws (Wilamowitz
1,77, 98).

However, in 1951 Alexander Fuks challenged the view that DC should be neces-
sarily related to the oligarchic revolution of 411 or 404/3 BC.!! He assumed that DC is

cordingly that there was authentic knowledge of Solon’s constitutional reforms in 4th BC, and Rhodes, 2006,
251, who admits that some limited knowledge based on Solon’s constitutional laws was accessible. The laws
on the election of officials and some other constitutional provisions are attested for in the 7"-6'" centuries
BC (Dreros, Gortyna, Chios), see Gagarin, 2008, 56, 58, 76, 81. It is thus quite possible that some of Solon’s
constitutional laws mentioned in the AP and beyond date back to the laws inscribed on axons; Hansen’s
skepticism is thus excessive. Ruschenbusch, 1966, 26 points to some constitutional regulations in Solon’s
laws but argues convincingly that there was no Verfassungsgrundgesetz of the type of DC (cf. Holkeskamp,
1999, 262-64 on the lack of unity in earlier law codes).

° At the same time, we cannot rule out the idea that ascribing a major constitutional reform to Draco
is somehow related to his preserved law on homicide. Thus Pollux 8. 125 claims that Draco established
the collegium of fifty-one ephetai who were to hear prosecutions for homicide (Wallace, 1989, 13f.). This
claim is certainly based on the text of Dracos law on homicide which mentions fifty one, the ephetai and
the procedure of their election (cf. Wallace, 234 n. 64). The thought itself that Draco was an author of the
constitution may have arose from the tradition that Solon replaced all of Draco’s laws but one on homicide
with his own laws — it was thus possible to speculate that among those abandoned were constitutional laws.

10 This view was brought forward by Headlam 1891, 166-168, and simultaneously by some other
scholars. Others supposed that DC was forged by Theramenes and his supporters during the later coup detat
of 404/3 (see Verlinsky 2017, 143 note 3 for further references)

11" Fuks, 1953, 84-101.
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non-historical (p. 84) and that it was an addition to the main text (p. 96 f.). He pointed
out considerable differences between DC and the constitution of the 5,000 (‘constitution
for the future’), according to the AP 30 (and 29.5 which Fuks takes to be a part of the
same project, in spite of some differences), which he considers to be identical with the
constitutional plan of Theramenes’ group that was realized after the fall of the regime of
400. His own view is that in spite of considerable differences between both constitutions
in technical organization of the citizen body, their basic principles are identical (foremost,
the restriction of citizenship to the hoplites). He agreed that the general principles of DC
and the Constitution of the 5,000 are similar — the restriction of citizenship to those who
have the hoplite status, the abolition of payment for membership in the Council, explicitly
in the Constitution of the 5,000, implicitly in DC, and the principle of full rotation of the
Council’s members; they are chosen by lot until the whole citizen body is exhausted (in
the Constitution of the 5,000 it occurs every four years). There are some lesser similarities
and also considerable differences between the two constitutions, mainly in organization
of the Council.

Nevertheless, the differences, according to Fuks, do not imply a more or less oligar-
chic group than that of Theramenes — both constitutions belong with the moderate group
as opposed to such people as Antiphon or Peisandros in 411 BC or Critias in 404, who
pleaded for a limited citizen body, but in reality aimed for extreme narrow rule, a dictator-
ship of a group that initiated the revolution. However, Fuks denied that DC was a forgery
which arose in the circle of Theramenes: first, because he found it unbelievable that some
members of the moderate group propagated their views under the slogan of returning to
the constitutions of Solon and Clisthenes, while others at the same time and practically
with the same goals to the invented constitution of Draco. Second, he noticed that some
provisions of DC were reminiscent of those which are not attested for earlier than in the
fourth century BC, such as qualification for the office of strategos — he should have sons
born in lawful marriage, which is attested in one passage of Dinarchus — or bailing by the
members of the same property class, attested in Demosthenes 24. 144.12 For these reasons,
he supposed the idea that DC belongs to a moderate oligarchic group from the 4™ century
and originates from a pamphlet such as Isocrates’ Areopagiticus: ‘such a pamphlet is to
be regarded as an invention, going perhaps into more ‘historical’ detail than the Areop-
agitikos, but hardly as the rather sinister forgery” concocted for immediate political use
which ‘Drakon’s constitution” is commonly supposed to be’ (p. 96).

Fuks’ general view that DC is tendentious interpretation of Athenian constitutional
history rather than a disguised political project is in fact plausible, and it had some effect
on scholarship as well as his dating of DC to the fourth century. He was also able to point
out the differences between DC and the constitution of the 5,000. Nevertheless, Fuks’
arguments against the appearance of DC in the course of political struggle approximately
411 BC are not entirely convincing. Our evidence for the period is not so exhaustive that
we could definitely rule out the existence of an oligarchic group which could agitate for
its constitutional vision using the name of Draco.!* Also, observations on the similarity of

12 Fuks, 1953, 95 f.

13 For instance, the laws of Clisthenes are mentioned only once in our sources in connection with the
events of 411 BC — in the amendment proposed by Clitophon to the phephisma of Pythodorus at the as-
sembly which abolished the democratic constitution (AP 29, 3): this amendment recommended syggrapheis
who were elected to change the constitution and ‘the ancestral laws of Clisthenes which he established when
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some provisions with those attested in the 4" century are suggestive but not necessarily
cogent: it can only be due to chance that such provisions are not attested for in the fifth
century.

Again, Fuks’ analogy, Isocrates’ Areopagiticus, does not help to understand the pur-
pose of the treatise which might contain DC: Isocrates, it is true, not only proposes a polit-
ically coloured interpretation of history; he also pleads for certain constitutional changes
of the Athenian political order which correspond to the good old time: the abolition of the
selection of officials by lot and introducing instead their election from the wealthy class by
vote (7.21-27), and giving the Areopagus the right of moral control over the citizen body
(most of all, over the officials).!* We do not know what kind of political reaction (if any)
Isocrates expected from this part of his speech beyond regret that the state deteriorated,
but certainly his objection is not a political reform. DC, with its very precise, even if not
comprehensive, character appears differently: it consists of particular provisions on en-
franchisement, modes of election and sortition of members for the assembly, the council,
and the officials; on the census, on the bail of higher officials, on fines for non-attendance
at the assembly and the council, etc. If it is simply an oligarchically coloured pamphlet
without any idea of implementing such a constitution, then what was the purpose of these
very precise constitutional provisions?

Fuks™ argumentation had some effect since certain scholars after him preferred to
treat DC as stemming from a tendentious but pseudo-historical, rather than political,
treatise, from the fourth century BC.'> However, other scholars either finding Fuks’ ar-
guments insufficient or simply ignoring them maintained, as earlier, the influence of the
moderates’ political ideas of 411 BC (the impact of this hypothesis is also experienced in
the views of those who treat DC as speculative historical reconstruction).!® The theory
of DC as a political project in the guise of a historical account was recently recovered by
H.van Wees who argued that ideas were interpolated in the text of DC by Demetrius of
Phalerum, to serve as a pseudo-historical precedent for his own oligarchic constitution.!”

founding democracy’ The amendment of Clitophon, who was associated with Theramenes, almost certainly
represented the views of moderate oligarchs (see Fuks, 1953, 1-32; Heftner, 2001, 130-141).

4 Wallace, 1989, 164 f.: according to Wallace, Isocrates also earlier held the view ‘that the best govern-
ment is that in which the best men lead, and such a government may exist under any constitution, and he
‘praises democracy before or at the time of the Persian wars’ (p. 162). Nevertheless, only in the Areopagiticus
written in 358 or 357 BC, shortly before the beginning of the Social War, Isocrates pleads for constitutional
reform.

15 Ruschenbusch, 1958, 421 f.: the author of this anachronistic but historically conceived account was
Demetrius of Phalerum (this modifies the earlier suggestions of Jacoby 1949, 94; 385 n. 1 that the forgery of
the oligarchs from the end of the fifth century BC entered the AP via Demetrius’ On the Athenian Constitu-
tions); Rhodes, 1981/1993, 86 (chs. 3 and 4 of the AP ‘both represent theoretical reconstruction rather than
well-documented history’), but cf. p. 368: DC is a part of ‘polemical writing’ born by political struggle at the
end of the fifth century; Wallace, 1992, 270: DC was fabricated in the second half of the fourth century BC as
part of moderate oligarchic ideology, the part of which was Isocrates’ Areopagiticus; the author was a histo-
rian; Poddighe 2014, 143: DC was compiled as an attempt to reconstruct the earliest phase of Athenian con-
stitutional history by Aristotle himself, who in lack of authentic material combined in it the elements typical
for the ‘hoplite constitution, which were likely discussed during oligarchic revolutions of the fifth century.

16 Thus Cecchin, 1969, 93-101. Figueira, 1992, 295-301 following K. von Fritz treats DC as an integral
part of the AP (p. 297) and notices historical anachronisms (p. 295), supposes that DC originated in the
moderate oligarchic circles after defeat in Sicily 415 BC, but he does not relate it directly to the projects of
411. His arguments in favour of the 5 century date are not convincing.

17 Van Wees, 2011.

Philologia Classica. 2021. Vol. 16. Fasc. 2 191



Since we are still wandering in the field of pure hypotheses, it is time to reconsider the
relation of DC to the projects of oligarchs from the fifth — fourth centuries BC.

Citizen rights in DC are granted to those who are able to provide the hoplite equip-
ment (4.1). From the beginning of discussions on DC, this provision was the most striking
point of similarity with the constitutional plans of ‘moderates’ because the scholars be-
lieved that Theramenes’ and his group’s purpose in 411-410 BC was the enfranchisement
of all people to the hoplite status (Fuks, 1953, 87).

However, nowadays there are solid grounds to doubt this similarity. The decision of
the assembly in Colon, which instated the oligarchic regime, was to elect 5,000 to rule
over Athens through the end of the war (Thuc. 8.67. 3; AP 29.5, cf.). Both Thucydides
and the AP point out that the requirement for enfranchisement was not hoplite service
by itself, but the special ability of serving the state by ‘bodies and property.!® The number
of persons who served as hoplites was certainly about twice more than 5,000."” The con-
stitutional project for the future drafted by the collegium of syggrapheis and approved by
the Athenian people soon after this envisaged the rule of just 5,000. Nevertheless, the real
power ended up in the hands of the council of 400, according to the interim constitution.
This narrow oligarchy soon found itself in a clash with the Athenian fleet on Samos, and
under the pressure of democratic forces on Samos and combined resistance from mod-
erates and democrats in Athens themselves, was overthrown by the uprising of Athenian
hoplites. After the fall of the regime of 400 the power passed to the 5,000 according to the
AP 33.1.2° However Thucydides (8. 97. 1), although also saying that the people voted for
granting power to the 5,000, adds that in addition they voted that all those who belong to
hoplites should now partake in government.?! This statement, albeit a bit awkward, ap-

18 The decision of the assembly at Colon is featured in AP 29. 5 as v & &\\nv noAwteiav émtpéyat
nacav ABnvaiov Toig duvatwTtdtol Kai Toig owpacly Kai Toig Xpnpacty Antovpyely, pn &lattov fj
nevtakioXihios, Ewg &v 6 moAepog 1. Thucydides mentions the strict number of 5,000 in his account of the
assembly decision, which probably reflects the fact that only 5, 000 citizens were selected after that.

19 The exact number of hoplites at this time cannot be defined: but even the most cautious scholars
do not doubt that it was much more than 5,000, see (Gomme) — Andrewes, 1981, 329; Rhodes, 1981/1993,
383 f. According to [Lys.] 20.13, Polystratus, one of hundred katalogeis, put 9,000 future citizens on the list
instead of 5,000 according to the new constitutional order. Some scholars believe that 9,000 is the total num-
ber of hoplites, whereas the oligarchs planned to enfranchise 1,000 cavalry men and 4,000 hoplites (Németh,
2006, 50 £.; he assumes that cavalry men had to be enfranchised completely and were not catalogised, but it
is quite possible granted that we do not know the real procedure that the cavalry men were listed too); Fer-
guson, 1927, 338 and after him, Gomme, 1933, 7, relied on the same evidence but supposed that 9,000 was
only a part of hoplites, those 30 years and older (because 30 was the minimal age for citizenship, see AP 30.2;
Ferguson assumed, without sufficient grounds, that this restriction was in force when 5,000 came to power,
but he might have been right that Polystratus made the catalogue under this restriction). However Heftner,
2011, 142 f,, points out that it is quite possible that Polystratus also put those on the list who were below the
hoplite class because the point of the oration is his democratic feelings and desire to serve the members of
his deme (Heftner believes, nevertheless, that the number of the hoplites beyond the numerus clausus of
5,000 was considerable, including those under the age of 30 and those who did not want to partake in the
new order, cf. Heftner, 2001, 152 n. 176 — more than 9,000). But in fact (see the previous note), the official
qualification was rather vague and did not correspond to any class divisions; it allowed for the exclusion of
members of the hoplite class according to the will of katalogeis. Polystratus certainly could not alone select
9,000 enfranchised (Heftner, 2001, 150 f., reasonably supposes that the expanded quantity was the result of
activity of the whole body or at least many of its members).

0 katéhvoav TodG TETpakooiovs, kal T& Tpaypata mapéSwkav Toig meVIAaKLoXAowg Tolg €k TV
Smhov, yneoduevor pndepiav apynv eivat pobogopov.

2L ’Ent 8 odv 1016 yyepévolg of ABnvaiot vaidg te elkooty dpwg EmAnpovy kal ekkAnoiav Euvédeyov,
piov pgv €00dg toTE Mp@TOV é¢ TNV ITokva kaovpévny, odmep kol dANote elwBeoav, &v fmep kai Tovg
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pears to be correct and probably means that the 5,000 who were already on the list of the
enfranchised should be the indispensable part of this new order, and the people not listed
but with hoplite status should be added to them.

Itis clear that DC s different from the project of ‘the constitution for the future’ in sev-
eral important aspects: the latter is founded on the layer of the 5,000 enfranchised which
is narrower than the whole body of hoplites. Moreover, there are some other important
differences — it abandons the assembly substituting it with the council of 400 consisting
of four parts who rule in turn, contrary to DC where both council and assembly function.

Nevertheless, some scholars believed that DC is similar to the constitutional pro-
jects of the oligarchs because they insisted that the political order which was instituted in
410 BC after the overthrow of the 400, founded on the enfranchisement of all those who
served as hoplites, was a realization of Theramenes’ and the moderates’ plan.?? Fuks who
endorsed this view based it on several assumptions: 1) it appears that the ‘moderates’ from
the beginning of the revolution pleaded for the number of the enfranchised to be greater
than 5,000; 2) Theramenes during the later oligarchic revolution of 404/3 BC defended
again the ‘hoplite’ constitution, viz. the enfranchisement of all hoplites; 3) the ‘constitution
of the future’ of the AP 30 (and also the decree of the assembly which instituted the power
of ‘the non less than 5,000 citizens” according to the AP 29.5) corresponded to the views
of Theramenes and his group.

Now Xenophon, Hell. 2.3. 48, our only evidence for the program of Theramenes,
ascribes to him in the alleged speech held by Theramenes in his defense in 404/3 BC the
statement that both in the past (viz., presumably during the events of 411-410 BC) and
in the present (404/3), he supported the constitution in which the power is in the hands
of those who can serve the state ‘with horses and shields, which corresponds to the ‘hop-
lite constitution’ It is not clear whether these words are based on Xenophon’s knowledge
of Theramenes’ written defense of this ideal or only on his role in the overthrow of the
400 and the institution of the hoplite state, but it is clear that they are not based on the
project of ‘the constitution for the future’ with its more narrower citizen base of 5,000 cav-
alry men and hoplites.

Equally, there is no conclusive evidence that Theramenes and the moderates tried to
expand the quantity of the enfranchised beyond 5,000 in 411-410 BC.?* “The constitution

TETPAKOCIOVG KATATAVOAVTEG TOIG TIEVTAKIOXIAIOLG EYn@icavTo T mpdypata tapadodvat (eivat 8¢ adt@v
omocot kai dmha mapéxovtar) kai podov pundéva @épery undeud apxi. The traditional understanding of
the parenthetic sentence, ‘to them (5,000) should belong also those who provide the hoplite equipment,
seems to be correct. The alternative interpretation proposed by V.Ramon in Sancho Rocher, 1994, 51, ‘(and
it has been voted that they, viz. the 5,000) should be from the number of those who provide the hoplite
equipment, has some advantages (it removes the contradiction with the AP and also the awkwardness that
the Five Thousand included a far larger number of people than 5,000. But the correlation adt@v — 6mdooL
is harsh (I did not find relevant examples of it in Thucydides). Moreover, if 5,000 were already selected, as
appears to be the case, the assembly would not have voted on who should belong to the 5,000: the parenthetic
clause thus should contain some new provision. Against the new proposal, see Heftner, 2001, 279 note 1,
with somewhat different arguments.

22 Thus, for instance, Busolt — Swoboda, I, 1920, 55 and many others before and after.

23 Fuks’ hypothesis of the broader citizen body defended by the moderates is based on the notice in
AP 29.5 that the decree of the Colon assembly assigned political rights to those who were the most able ‘to
serve the state with their bodies and money in the number not fewer than 5,000, contrary to the slogan of
the radical oligarchs’ propaganda at the beginning of the coup détat, ‘not more than 5,000} according to
Thuc. 8.65.3 (oUte pebektéov TOV MPAyHATWY TAEOGLV Tj TEVTAKLOYIALOLG, Kol TOVTOLG Of &V HAALoTa TOIG Te
XPripact kal Toig cwpacty d@eAelv oioi te wowv). However, there is no evidence that there was any conflict
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for the future, which was approved by the people later than the list of the 5,000 enfran-
chised had been compiled, still preserved the same restricted number. We can of course
imagine the situation where Theramenes drafted ‘the project for the future’ under the
pressure of more radical oligarchs. But also afterwards, when the attested clash of Thera-
menes and his supporters with the radicals had started, Thucydides represents the former
as defending the rule of 5,000 citizens, viz. the provision of the Colon decree (see 8.89.2;
92.11; 93.2; Thucydides shows no awareness of the drafted project of ‘the constitution for
future’). At the end, when the ‘hoplite constitution’ was in reality implemented after the
overthrow of the 400, it appears different from this project not only in respect to the much
broader citizen body but also in some other important aspects.?* This ‘hoplite constitu-
tion’ which existed in 410 BC does not correspond to some known written project. It may
have been only the natural result of the defeat of the oligarchs by the Athenian hoplites,
who included two earlier conflicting groups, moderates and democrats, who were now
jointly opposed to a narrow oligarchy of 400. Evidence for the ‘moderates’ as proponents
of ‘the hoplite constitution’ in 411-10 BC is thus meager if it exists at all; equally, there are
no convincing reasons to treat ‘the constitution for the future’ as being the same as ‘the
hoplite constitution’ as it was enforced in 410 BC. The enfranchisement of the hoplites in
accordance with the DC thus can be compared only with the latter order of state, whose
details are not known and which was probably not projected before its installment.

The ‘hoplite constitution, namely the enfranchisement of all those who struggled in
heavy armor, was probably not in the cards even for moderate oligarchs in 411 BC, be-
cause the whole body of hoplites (or even the majority of it) in the last decades of the
5t century BC did not already belong to the well-propertied ‘middle” class, which was
regarded as an appropriate social base for a state that moderates tried to establish.?> An-

among the oligarchs about the number of citizens, and the formula of the decree may have only made the
enforcing of the new order more attractive to the stratum of the Athenians; the number of those who were
put on the list by the katalogeis was still 5,000, not more (AP 30.1). (Gomme) — Andrewes, 1981, 218, ad loc.
supposes that the slogan ‘not more than 5000’ was later modified in favor of a more moderate ‘not fewer than
5,000’ according to AP 29.5; this might have been in fact the case, but in light of the striking similarity of
expressions Thucydides uses for the formula of the decree according to AP 29.5 (cited above note 19), Thu-
cydides’ formulation can simply be the back projection of the psephisma’s text, which he does not cite, on the
supposed propaganda of oligarchs (A6yog gpavepdg 8.65.3 suggests an oral character of propaganda) togeth-
er with his knowledge that in fact more than 5,000 were not envisaged, in spite of the psephisma. There is
no evidence that Theramenes and his supporters pleaded for the enfranchisement of a number greater than
5,000 also after the Colon assembly. Fuks refers (p. 87) to the case of Polystratus, who was a member of the
400 and a cataloguer — he put 9,000 names on the list of citizens ([Lys]. 20.13), which confirms in his view
the words ‘not fewer’ of AP 29.5 as the object of the moderates. But it is quite possible that Polystratus in fact,
as the author of the speech points out, attempted only to show his benevolence to the members of his deme
(see above note 20), without any hope that the citizens list would be broader than 5,000. Notice also that ‘the
constitution for the future’ — according to the order of the events in AP, drafted later than the list of citizens
was compiled — envisaged only 5, 000 enfranchised, even after the end of the war, thus leaving no hope for
‘the hoplite constitution’ even in an indefinite future.

24 The majority of scholars now rightly doubt that the new order functioned on the basis of the earlier
drafted constitution ‘for the future’; on the differences between them, see Rhodes, 1981/1993, 412. Heftner,
2001, 309 £, points out that according to Thuc. 8.97.1, the new constitutional order was the product of the
nomothetai and of legislative activity of the assembly; but he admits nevertheless that some provisions of ‘the
constitution for the future’ could be implemented in this time (p. 311); but although there is some indirect
evidence that, beyond the limited number of citizens with political rights, some other remnants of oligarchic
order were still in force at this time (the council was probably elected, not sorted by lot), there is no evidence
of specific institutions of ‘the constitution for future’

25 See Heftner, 2003, 14 note 41 (with further literature on the question).
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other reason was possibly that the leaders of oligarchs, both radical and moderate, who
controlled the process of selection wished to decide ultimately on the composition of the
citizen body in terms of not only property but also loyalty of the enfranchised; for this
reason they should have been selected by the katalogeis without any strict property criteria
only by applying a vague formula, Toig Suvatwtdrolg kal Toig cWHATLY Kal TOIG Xpripacty
Antovpyeiv (AP 29. 5).%6

The citizen body under the oligarchy of Thirty was even more limited and more dis-
tant from the ‘hoplite constitution’ than that of the Five Thousand.?”

The status of the enfranchised under the constitution of Antipater (322/1 BC), as
well as under the less restricted constitution of Demetrius of Phalerum, is not tradition-
ally called ‘hoplite. In the past, some scholars have identified the required level of wealth
in the former (2,000 drachmas) with service as hoplites (some even supposed the influ-
ence of Aristotle’s political theory on Antipater), but it has recently been rejected on good
grounds: the citizen body under Antipater apparently did not include all those who served
as hoplites.?® The more moderate constitution of Demetrius of Phalerum was based on
the property census twice lower than that under Antipater (1,000 drachmas, according to
the traditional interpretation), and the number of citizens under Demetrius was 21,000
male persons.?’ This state order was recently interpreted as ‘hoplite’ by H.van Wees (he
claimed that it is very similar to DC, which van Wees believes was forged by Demetrius
to create a ‘historical’ precedent for his own constitution). The proposal on the ‘hoplite’
character of Demetrius’ constitution does not carry conviction (on improbability of Dem-
etrius’ authorship of DC see Verlinsky 2017, 151); but even if it is correct, it implies that
the hoplites thus enfranchised included a large portion of a class lower than the ‘middle’
class of independent landowners, a far cry from the ideal of Aristotle and of the oligarchs
of the fifth century BC — and even more distant from DC, which completely excluded
thetes from political rights.*

The reasons why service in the heavy infantry was not directly related to the ‘mid-
dling’ social and political class that appealed to the moderate oligarchs were in all prob-
ability different in the last decades of the fourth century BC from those of 411 BC. Nev-
ertheless, it appears that also in this time the category of people who served as hoplites

26 Cf. Hurni, 1991, 224; Németh, 2006, 50 f.

%7 The constitution under the Thirty was officially a narrower oligarchy (3,000 citizens) than that of the
constitutional project of the 5,000 in 411/10 BC, even more narrower than the hoplite constitution that was
enforced in 410 BC, see Busolt — Swoboda II, 1926, 914 (see ibid., n. 6 for evidence); Németh, 2006, 20 f.;
53-60; the 3,000 played in reality no role in the rule of the state.

28 The treatment of Antipater’s constitution as ‘hoplite’ goes back to Sundwall, 1907; it was endorsed
by a number of scholars afterward; for those against it, see Poddighe, 2002, 109-140. The relation of en-
franchised and disfranchised (9,000: 22,000), according to Diod. 18.18.4, appears to be more reliable than
the 12,000 of Plut. Phoc. 28. 4 (see Gomme, 1933, 18), even if Diodorus’ account is not quite accurate in all
details. The enfranchised thus cannot correspond to the hoplites, whose number during the Lamian war
should be 14,000-15,000, according to Gomme, 8 (van Wees, 2011, 99 counts 13,500 who could serve as
hoplites without state funding).

29 For the census, see Diod. 18.74.3 and for the number of citizens, see Athen. 6. 272 c.

30 Van Wees, 2011, 97-100. Van Wees’ argument that Demetrius’ constitution was a ‘hoplite’ one de-
pends heavily on the following claims: 1) that it was similar to DC, which is a circulus vitiousus; 2) that
1,000 drachmas was not the census threshold for citizen rights, but the census requirement for the highest
offices, about which see below; 3) that the number of citizens, 20,000, included all hoplites, i. e., along with
13,000 who could equip themselves about 6,500 ‘poor’ hoplites funded by the state. However, there is no
warrant for the latter number, and thus there is no evidence that the criterion of hoplite service was involved.
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was not economically and socially monolithic and was not appropriate for defining the
‘middle’ stratum.’!

It should be noted that, contrary to the often-expressed view, ‘the hoplite constitution’
is poorly attested for the 5"-4"" centuries BC. Aristotle’s judgment of the extraordinary
rarity of this political order (Pol. IV.11. 1296 a 22-1296 b 1) in this time is confirmed by
our current state of knowledge.*? On the other hand, Aristotle treats the hoplite constitu-
tion as a universal intermediate stage (or at least as one that had often occurred) between
the oligarchic domination of the cavalry class and the democracy of the remote past (Pol.
IV.13. 1297b, 16-28), that is in the 7'"-6'" centuries BC. The reliability of this pattern of
development, as well as Aristotle’s identification of hoplites with the middle-propertied
class, is nowadays an object of hot discussion,** but need not worry us here. It is important
that in Aristotle’s time the hoplite constitution could be more readily associated with the
age of Draco and Solon than with the contemporary age.

The next peculiar feature is that DC requires not only hoplite property for all enfran-
chised, but additionally the higher property qualifications for the highest officials. Fur-
ther, there is gradation in fines for missing the sessions of the council and of the assembly,
for the members of three property classes.** These features prevent us from assigning DC
to the 5%-4™ centuries BC as an actual political project. All known projects of oligarchic
constitutions in Athens which were destined for real implementations — the constitution
of 5,000, that of Thirty, the oligarchic constitutions of Antipater and Demetrius — provid-
ed equal access to political rights including all offices for all those who were qualified as
citizens according to their property qualification.* Presumably, the same is true for penal-
ties: the fines in the constitution of the 5,000 are at least equal for all members (AP 30.6).%

31 Van Wees, 2011, 98 f. points out that after 336/335 BC (the reform of ephebic service), the Athenian
army had a considerable number of persons who received hoplite equipment through state funding but who
would be not have been able to serve as hoplites without this support. He argues also that among those who
could equip themselves without state funding there were ‘in addition to the 9,000 men who owned at least
enough land to live as independent farmer-hoplites, there were about 4,500 men who owned less property
but nevertheless equipped and trained themselves as hoplites at their own expense.

32 In his detailed investigation of Greek oligarchies, Simonton, 2019, 44-45 finds only four unambig-
uously attested cases of this political order: 1) DC; 2) the Athenian regime after the overthrow of the 400 in
411-410 BGC; 3) the constitution of the Malians in Arist. Pol. 4.1297b, 12-16, of unknown date; 4) Herodes
Atticus, Peri Politeias 31 (the type of constitution enforced by the Spartans in the subordinate poleis). Of
these four, only (2) and possibly (4) are relevant for the 5%-4™ century BC, as Simonton notes: he regards
(1) as a political forgery, probably from the time of Demetrius of Phalerum; the reference to ‘the hoplite
constitution’ in (4), however, is only implicit at best, and the speech itself, which some scholars ascribe to the
end of the fifth century BC, belongs in all probability to the time of Herodes (see Russell, 1983, 111). Gehrke,
1985, 13 £, 106-109, 146 f. and after him Blosel, 2021, 184 assign the hoplite constitution to many Greek
poleis in the 5"-4" centuries BC, but the cited evidence does not support this claim (it refers to moderate
oligarchies with unclear census requirements or even to radical oligarchies like that in Megara as established
by Brasidas in 424 BC).

33 For a radical rejection of Aristotle’s view see Simonton, 2019, 41-54 with literature; in favor of the
view that Athenian zeugitai were in Solon’s time ‘a broad group of middling peasants’ see Valdés Guia, Gal-
lego, 2010, 257-281.

3 Busolt — (Swoboda), I, 1920, 55 noticed the presence of the census’ gradation of penalties in the DC
in contrast to the constitution of the 5,000, but, apparently, he did not find this important for the question
of DC’s origin.

35 Van Wees, 2011, 96 f., however, pointing to the awkward wording in Diod. 18.74.3 t?

36 The penalties for not attending the council and the assembly are assigned in the constitution of Pla-
to’s Laws only to the representatives of two highest property classes, those of the two lowest are relieved (on
other provisions which make obligatory the participation in procedures of election, etc. for the higher class-
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The gradation of census requirements is not attested for the other oligarchic regimes
which existed in the 5%-4% BC.%7 It is known only in theoretical projects of that time
which had a distinctively retrograde character: the constitution of Plato’s Laws (764 a 3-6;
765 c 4-5) envisages the ascending census demands for offices in relation to their signifi-
cance. This is criticized by Aristotle as an oligarchic feature of this constitution (Pol. II 6.
1266 a 12-14); nevertheless, he himself recommends the assignment of offices according
to different property ratings both for a moderate democracy (VI 4. 1319 a 30-32) and a
moderate oligarchy (VI 6. 1320 b 22-25),% but without visible analogies in contemporary
reality.®’

On the contrary, the ‘hierarchical’ census of DC is entirely in its place in the pre-So-
lonian age. Solon’s constitution, which clearly presents an important step towards de-
mocracy both according to Aristotle and the traditional Athenian view, opens the offices
(according to AP 7.3) only to the members of the first three classes; within them there is
a census hierarchy in regard to the significance of an office, similar to DC.*° It is quite
possible that just this feature of Solon’s constitution inspired the similar proposals of both
Plato in the Laws and Aristotle in his recommendations of ‘moderating’ oligarchies and
democracies. At the same time, there is no reason to assimilate DC to Aristotle’s ideal of
the second-best constitution, or polity, which he located in the past as an intermediary
between earlier oligarchy and later democracy in addition to recommending its presence
as an ideal of moderate state order based on the prevalence of middle propertied class. In
the treatment of it he never mentions any additional census restrictions beyond the basic
one, the capacity to equip oneself with hoplite armour, and it appears in this respect as
more democratic than DC and even the Solonian constitution.*! To resume, DC differs
from the oligarchic constitutions of the 5"-4" BC which were implemented in Athens or
were destined for implementation; it does not appear either to be a reflection of theoret-
ical preferences of Aristotle or some members of his school (the hoplite polity); nor does
it correspond exactly to Aristotle’s historical scheme of the development from oligarchy
via hoplite polity to democracy — DC would not be a polity in Aristotle’s eyes but rather a

es, see Schopsdau, II, 2003, 357-358). On the oligarchic character of this measure, see Rhodes, 1981/1993,
117 who cites the relevant passages from Aristotle’s Politics.

37 See Simonton, 2017, 38-39: ‘It seems that in most oligarchies... a single fixed timéma admitted one
to the most authoritative offices’; he finds that only DC and the constitution of Solon are exceptions from
this general rule.

38 See Robinson, 1997,38 on Aristotle’s approval of constitutions with moderate property qualifications.

3 Schiitrumpf, Gehrke, 111, 649 (ad Pol. VL.6. 1320 b 23) rightly notice that none of the types of oli-
garchy treated by Aristotle in Pol. IV 5-6, viz. the actual existing constitutions, use the different property
qualifications for access to offices (the same is of course true for democracies).

40 The reading peydhag is unclear (see the discussion by Rhodes, 1981/1993, 138 f.); the meaning of
this awkward sentence seems to be that the lower offices were open to all members of three classes without
qualification, but the higher were reserved in due proportion to those who corresponded to certain property
qualifications, viz. a part of zeugitai had no access to them.

41 Ttis not true that Aristotle recommends the double qualification for his hoplite constitution (polity),
as Schiitrumpf, Gehrke, III, 649 (ad Pol. VI.6. 1320 b 23) claim (with reference to the IV 9. 1294 b 3ff). For
the polity, he proposes a moderate property qualification for membership in the assembly, and no additional
qualifications at all for those who would be elected to magistrates, thus one equal qualification for all en-
franchised.
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stage on the way to it.*? In view of all this, DC looks like a (pseudo-) historical reconstruc-
tion rather than a product of doctrinal thinking, irrelevant if a theoretical or political one.

Further consider the figures of property qualification for the highest offices: 10 minas
(='/s talents) of an unencumbered property for archons and treasurers and 100 minas
(=1 ?/5 talents) of an unencumbered property for generals and hipparchs.*?

Rhodes, 1981/1993, 113 finds the following suspicious: 1) the assessing of wealth in
money at this stage, whereas the later Solon’s reform enforces the assession of wealth in
natural products; 2) a higher qualification for generals and hipparchs than for archons and
treasures; as he notices, this ‘at any rate in the relative standing of archons and generals re-
flects the political realities of the late fifth rather than the late seventh century. Although this
might serve as an argument against historical reliability of DC for us, both features do not
contradict the view of Draco’s age that was typical for the fourth century. Plutarch in the pas-
sage which at least partially goes back to AP (Thes. 25.3), ascribes to Theseus the introduc-
tion of the ‘Bull’-coins. Athenian historians did not doubt the existence of money assessing
in Solon’s time (see further) and presumably Draco’s. The census qualifications, as Rhodes
himself admits, do not make sense for the fourth century; these are thus rather invented to
fit the realities of Draco’s age than to serve as recommendations for the present time.

The higher position of generals and hipparchs in comparison with archons and treas-
urers, according the DC, evokes many questions; but the provision again differs from
the democratic constitution of the 4" BC, when there were no property qualifications
for military offices (nor do we know about such qualifications in earlier times), and it is
astonishing that a representative of the ‘oligarchs’ would propose such qualifications for
leading military positions instead of abilities to occupy them. For this reason, although
these provisions may well be unreliable historically, it is useful to ask what meaning they
had for Athenian historians rather than treating them as a piece of political propaganda.

First of all, it is a question of whether our text is sound. There were numerous at-
tempts to correct 10 minas of archons and treasurers into 100, 200 or 300, to make their
qualification equal or even higher than that of generals and hipparchs.** However, the
special provision made on account of generals and hipparchs, but not archons and treas-
urers — the former should be bailed by members of the same property class — implies
that the former belong to the higher class rather than the latter.*> As for their property
qualification, it is significant that the guarantors for ex-generals and ex-hipparchs should

42 Solon’s constitution would be in some respects less, and in some respects more, democratic than the
egalitarian hoplite state; thus it does not appear that Aristotle found a precise analogy to polity in Athenian
constitutional development, and one may suppose that polity was for him an ideal type rather than an exact
description of a constitutional order.

43 Cf. already Headlam,1891, 167.

4 Chambers, 1990, 156 rejects these attempts as useless, ‘denn die Bezeichnung des Besitzes der Bew-
erber als ,,frei“ setzt ein Verpfindungssystem voraus, das um 620 unwahrscheinlich ist” However, the provi-
sion of an unencumbered property, even if it is anachronistic does not hinder the attempts of emendations
which purport to make the text more logical. As for the historicity, it may involve non-mortgaged land and
other immovable property estimated in a monetary equivalent: it may be an anachronism for us, but it cor-
responds to the view of the AP about the economic conditions of that time.

4 The difficult sentence at 2. 2 was variously interpreted and emended; grammatically the most plau-
sible is the interpretation of Partsch, 1909, 54, endorsed by Busolt — (Swoboda), I, 1920, 54 n. 3; Fuks, 1953,
93 — (tovtovg) viz. the elected generals and hipparchs should be held to bail by the prytanes, the generals
and the hipparchs from the previous year until the accounts of the new officials had been audited, accepting
four men as guarantors for each man of the same financial class as the generals and hipparchs.
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be people from the same property class, as the generals and the hipparchs, and, since it is
not said that it is a minimal requirement, it follows that they can be elected from the high-
est class only, viz. from the pentakosiomedimnoi. But what about archons and treasurers?
It would be highly improbable if the treasurers were elected from a lower class than the
pentakosiomedimnoi, since even in the 4" BC this requirement remained in force, at least
formally (AP 8.1), and it is thus necessary to infer that the archons in DC belong to the
same highest class.*® But does it mean that one should emend the text in order to make
their property qualification equal or higher than that of generals and the hipparchs? If it
were the case, it would be sufficient to make them all members of the pentakosiomedim-
noi. The special property qualifications must have logic, and logic for both categories of
offices, or otherwise one of them could be qualified as pentakosiomedimnoi. These spe-
cial qualifications imply special demands beyond their class qualification as pentakosio-
medimnoi:*’ the unencumbered property of 10 minas for the archons and the treasurers,
100 for the generals and the hipparchs plus a lawful marriage and children (sons) older
than 10 years. Should we emend 10 in the first category? I think that the figures make
sense as they stand: one person can be only once an archon, but he can be elected many
times as general or hipparch; thus, if it is necessary to have more candidates for archons
than for generals and hipparchs, the qualifications for the former should be lower than for
the latter. The higher qualifications for the generals and hipparchs may also envisage that
they should bear military costs in extraordinary cases.

The situation which results from these provisions is unusual but acceptable. Of
course, normally the personal qualities for generals should be more important than prop-
erty qualifications. But the purpose of the oligarchic constitution is to reserve the highest
military command for members of the noblest and wealthiest families; it is expected that
they would contribute a sufficient number of able candidates who could be reelected with-
out restrictions.

Does this mean that the offices of generals and hipparchs in DC are more important
than those of archons, taken that the figures of property qualification are sound? To an ex-
tent it does, since no matter what the reasons were for this provision, the result would have
been the increase of influence of the small circle of those who are eligible for the highest
military offices. But it was not the purpose of the author of DC to consider the eventual
effects of this constitution, which was short-lived. As it stands, the higher property qual-
ifications for the generals and hipparchs hardly signal a loss of significance of the archon
position, granted that, after their service, the latter became members of the Areopagus
(while the generals and hipparchs did not); and the Areopagus, although having lost a part
of its functions in DC, still remains very important as the ‘guardian’ of laws, the supreme
observer of the officials and the highest appellative court (3.4). Rather, we can suppose

46 This is assumed by Staveley, 1972, 239 n. 49 who also believes (p. 33) that under Solon the archon-
ship was limited to the pentakosiomedimnoi. Staveley refers to Demetr. Phaler. 228 F 43 = Plut. Aristid. 1 (the
archonship was still open to the first class only as late as 489/8); Rhodes, 1981/1993, 148 may well be right in
his doubts that pentakosiomedimnoi would provide the sufficient number of archons, but it is sufficient that
Demetrius of Phalerum believed that it did, and this could easily be the view of the author of DC.

47 The standard surmise is that the property qualifications based on total property in DC are alterna-
tive to Solon’s later qualifications based on natural year income. But the fines for absenting in the boule are
appointed below in accordance with the ‘Solonian’ classes which are presumed to exist at this time; since
citizens are qualified as those who can equip themselves as hoplites, the latter category may simply be a
shorter designation for the first three ‘Solonian’ classes.
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that it was a supposed measure by the legislators who wanted to balance the concentra-
tion of military power in the hands of a small number of the wealthiest families (which
in all probability controlled the state previously) by granting access to the highest offices
to a wider circle of the pentakosiomedimnoi. Cf. AP 3.3 on Codrides who deposed hered-
itary regal power in exchange for re-distribution of the prerogatives from the basileus to
the newly created eponymous archon, presumably together with acquiring the privileged
rights of occupying the latter office.

The law on the bail and guarantors for the military officials is beyond any doubt an
anachronistic one.*® Two points are interesting: first, it imitates a real legal provision and
thus creates an impression of a real law; second, it cannot be implemented in the 5th op
4'h century because the designation of military officials from a very narrow circle of the
richest was not a goal of any group of oligarchs. It is much more plausible that this provi-
sion was invented to accommodate the historical situation of the 7 century or, more spe-
cifically, the imagined conditions of the order created by Draco. It reflects the imaginary
situation in which the state undertakes strict measures of control over the highest military
offices to prevent their occupation by people beyond the narrow circle of the wealthiest
families.

The figures of property qualifications for offices are surprisingly low in terms of the
4% BC, as Rhodes notices. The qualification of liturgy was in the 4'" BC approximately
four talents, and there were about 1,200 citizens liable to the trierarchy in the mid-fourth
BC, or four percent of the entire citizen body.*” Of course it is not plausible that the author
of a constitutional proposal in the 4" BC would have made the highest qualifications for
officials thrice lower than the qualifications of liturgy. Even if one supposes that the au-
thor wanted to make all the highest offices available to people of the class lower than the
liturgic one, it is improbable that he would open the office of the treasurer, which even in
the democratic constitution of the 4™ BC was available only to pentakosiomedimnoi (AP
8.1; 47.1). The figures are thus inappropriate for a real constitutional proposal and super-
fluous as a fictitious historical precedent for such a proposal. However, they correspond
to what one in the 4" century could believe to be property qualifications in the monetary
equivalent for an earlier age. Plutarch (Sol. 20.3-4, commenting on the on surprisingly
low money fines according to Solon’s laws, supposes that this can be explained by scarcity
of coin® at that time. He refers to Solon’s law according to which 1 medimn is equal to
1 sheep or 1 drachma; he also cites Demetrius of Phalerum (fr. 147 Wehrli), according to
whom the price of an ox was 5 drachmas, and a sheep 1 drachma. It is likely that Dem-
etrius is Plutarch’s source for this whole reasoning.’! No matter how historically true is

48 See Partsch, 1909, 395; Fuks, 1953, 94.

4 Rhodes, 1981/1993, 113.

50 Plutarch’s explanation is in fact, as the following reasoning shows, that the prices in Solon’s time
were much lower than the present ones, and his statement on the scarcity of coin may serve as an explana-
tion for these low prices (the increasing number of coins results, presumably, in the growth of prices); but
at the start he creates the impression that Solon’s real purpose was to make the fines heavier by estimating
them in coinage, as if it was more difficult to pay with coins than with natural products, which was certainly
not the case granted that fines counted in natural products turn out to be equally high.

51 Wehrli, 1968, 77 assigns to Demetrius only part of the sentence, and he thinks that Demetrius’ point
was not the comparison of old and present prices, but a comment on some of Solon’s laws; he finds him in-
volved in contradictions. In fact, the whole reasoning is coherent and may go back to Demetrius: he defends
Solon against the accusation of inconsistency, explaining the low figures of fines by high prices, adduces the
available evidence from Solon’s laws on the relation of money and natural standards. Having noticed that the
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Plutarch’s (or Demetrius’) explanation, the underlying idea that money estimations in part
should have been considerably lower than the present ones, squares neatly with the prop-
erty qualifications of DC.If the annual production of Solon’s pentekasiomednoi amounts
to 500 drachms or 5 minas, the total property of 10 minas of Draco’s pentekasiomednoi
would not be a small figure (granted that the annual bare income is hardly more than %
of the whole production), and only a small number of this class would own property at
100 minas. I take it also as an additional argument against the emendation of 10 into 100,
not say 200 or 300 minas — this would make the number of persons eligible for archon-
ship very insignificant.>® The fines for not partaking in the session of boule or ekklesia
(3, 2, 1 drachmas for members of the three classes) are also rather high, in terms of prices
adduced by Plutarch.>

The property requirements for access to offices and penalties for non-presence in the
council and assembly are given in minas and drachmas, and this carries a suspicion be-
cause modern historians are certain that Athens did not have its own coinage even at the
time of Solon and some time after him, and money circulation was insignificant in Dra-
co’s time as follows from the fact that the census distinctions between classes in Solonian
constitution were drawn on the basis of natural income (AP 7.3).>* The anachronism of
such a sort would not have been, however, obvious to Aristotle or to the author of DC.
Aristotle reports without any doubt about Solon’s reform of coinage (AP 10), obviously not
being aware of the scarcity of money in circulation at that time and the lack of minting in
Athens.”® Notice also that DC does not describe the basis on which distinctions between
property classes were drawn in that time. Monetary distinctions are mentioned only for
special cases mentioned above (AP 7.3). There is thus no open contradiction between the
two constitutions on monetary matters which would make Aristotle or the author he used
suppose anachronisms, or make us infer that DC is an insertion into the main part of AP

The presence of strategoi and hipparchoi, as the officials with the highest census re-
quirements in DC (see further against attempts to emend numbers of requirements for
officials), appears to be an anachronism since it is unlikely that at least strategos was the
regular office before 501/0 BC, see AP 22.2 (see the discussion by Rhodes 1981/1993, 264).

prices for several sacrificial animals are some times higher than the usual ones, he affirms that even so they
are lower in comparison with the present ones.

52 1 put aside the complicated question of the existence of money equivalents in Solon’s laws. The
specialists date the introduction of coinage in Athens to about the mid-sixth century BC; Ste Croix, 2004,
40 believed that the drachma fines, rewards and values were added later, and if Solon had in view not mon-
ey, but silver measures, he would have spoken ‘drachma of silver, not ‘drachma, but Kroll, Waggoner, 1984,
332 do not doubt that Solon had in view silver measures (‘these drachmas must have been drachma weights
of uncoined or bulk silver’). For my purpose, it is only important that Demetrius did not doubt the existence
of money standards in Solon’s laws. Both Androtion (Plut. Sol. 15.3-4 = 324 F 34) and the AP 10.1 ascribe
to Solon the reform of coinage, but their accounts are different; according to Kroll, Waggoner, 1984, 332, it
was the reform of weight, not coin denomination, cf. Rhodes, 1981/1993, 168.

53 According to the relation in Solon’s constitution, the fines should be 1, 11/2, 21/2 drachmas; one may
speculate that fines tend to punish the higher classes more severely in accordance with oligarchic practice.

54 Rhodes 1981/1993, 113 on 4.2; 117 on 4.3; 168 on 10.3; Rhodes admits that uncoined silver could
be used as money in the time of Solon (p. 152). Minas and drachmas in DC would then be measures of silver
and less anachronistic even from the modern point of view, but it is not my purpose to defend the historicity
of its account.

55 1If the ascription of the introduction of ‘Bull’ coins to Theseus (Plut. Thes. 25.3 = AP fr. 3 Chambers)
goes back to Aristotle, he had even more grounds to believe that money income and money fines were in
use in the time of Draco.
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Nevertheless, the view of the AP does not necessarily correspond to ours: it mentions
twice Pisistratus as strategos (17.2; 22.3). Of course, the omission of strategoi and taxiar-
choi in the list of the highest officials according to the Solonian constitution is suspicious,
but Rhodes’ well-balanced view that both kinds of commanders existed before 501/0 BC
but were not elected on regular basis need not have been the view of Aristotle. He may well
have thought that his information on Solonian officials and their census requirements was
not exhaustive; it is by no means certain that the point of the AP 22.2 is the institution of
the regular office of ten strategoi rather than the new procedure of their election (by vote,
one from each tribe).

The existence of the second council, along with that of Areopagus, is not attested
elsewhere prior to Solon; scholars suppose that the number of its members, 401, in con-
trast to Solon’s council of 400 and Clisthenes’ of 500 (in each case one hundred councillors
from each tribe), was invented in light of the uneven number of judges in Athenian courts,
which appeared after 403/2 BC.* The suggestion about the impact of later democratic
institutions might well have been correct, but it does not explain the function of this pro-
vision in DC. The ascription of the council to Draco seems to be an attempt to decrease
Solon’s fame as the creator of the second council, along with Areopagus. Furthermore,
since the members of the council are sorted by lot in DC from the entire citizenry, not
from tribes as in Solons and Cleisthenes’ constitutions, the number 401 may be invented
purposefully to closely resemble Solon’s number without the relation of tribes. The une-
ven number may also be chosen deliberately, in order to stress the importance of having
a majority of votes in the council: the non-attendance of it is punished by fines, thus the
plenum can be regarded as desirable. Be as it may; it is important that the oligarchic consti-
tutions of 411 and 404/3 BC did not attempt to change the traditional even number: in the
first case, the oligarchs returned to old Solon’s council of 400 (now with 40 representatives
from each of the ten tribes, AP 31.1); in the second, the oligarchs designated the members
of the new council themselves, but preserved the earlier number 500 of the democratic
constitution (AP 35.1), presumably also the equal representation of each tribe.”” DC is in
this respect appears to be strikingly out of date rather than politically relevant.

Now, let’s look how DC appears in the narrative of the AP. The political and economic
state of affairs before Solon is presented as entirely oligarchic (2.1-2, cf. 4.5-5.1). DC is of-
fered as having not modified this state of affairs (and in this respect may be regarded as an
integral part of the text): it restricts access to the most important offices with the highest
property class and does not attempt any economic reform. DC is thus presented as both
an unsuccessful attempt of managing social and political conflicts by means of granting
political rights to a wider circle of well-to-do citizens and paving the road for Solon’s more
radical and more successful political reform.

However, the spirit in which DC was forged appears to be entirely different. Its au-
thor attempted to present Solon’s reforms as less innovative than they would be without
DC as an intermediary and constitutional development more gradual: Draco, not Solon,
becomes the author of the division of citizens into four property classes and granting the
right to elect officials to the highest three of them, in the place of the earlier monopoly of

56 Fuks, 1953, 94-95, cf. Rhodes, 1981/1993, 115, 729 who is less certain that the change took place in
the fourth century.

57 On retaining tribal representation in the later time, in spite of the changing number of tribes them-
selves and the total number of counsellors, see Rhodes, 1972/1985, 1.
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the Areopagus in designating officials. Draco also becomes the author of the creation of
the Council (boule) of 401, an attempt to abandon another monopoly of the Areopagus —
that of deliberative council. It introduced a mixed procedure for voting and sortition for
electing officials which anticipates that of Solon; the institution of euthynai, the eisang-
gelia. Little of this resembles a political project that could be actual for the fifth or fourth
centuries BC.

Of course, any thoughts on the possible source of this forged constitution can be only
tentative. I adduced earlier arguments against the view that DC is an insertion into the
AP made later by some redactor of the text; it is more difficult to refute the view that it
was added later by Aristotle himself. At least there are no sufficient reasons to think that
it was not integrated into the main text, one can only debate whether this integration was
successful. On the other hand, we can certainly rule out the possibility that Aristotle com-
piled DC himself from various sources, as some scholars believe, most recently Poddighe,
2014, 143: in that case we would expect, along with the information he straightforwardly
reports as evoking no doubt, also, in cases of more debatable points, references to opinions
of his sources; the reasons for his own view, in a more or less probabilistic form; inferences
from the lacunose and not always reliable evidence, and some issues left unsettled due to
the lack of evidence. Precisely this is his modus operandi in the account of the ‘ancient
constitution, which was in force before Draco (AP 3)® and even in the account of Solon’s
reform> for which he had more material at his disposal than for the ‘ancient constitution’
(AP 5-12). It is thus next to certain that Aristotle found DC in the form of a unified ac-
count which appeared reliable to him just because of its dry, ‘business’ style.*® Stylistically,
DC is in fact very close to the constitutional projects of 411 BC in the AP 30-31 which
may derive from real documents.®!

The provenience of such a forged document can be only guessed and I would not
speculate on it. In the fourth century BC, there are many attested cases of falsified doc-
uments which were in some instances even inscribed on stones, the decree of Themisto-
cles is probably the best known.®? Forged documents are of very different character and

58 The inferences from indirect evidence: AP 3.3 (texprplov), ibid. (onuetov); 3, 5 (onueiov).

59 AP 7.4f: onpelov and its rejection; 8.1 (tekurplov); 8.3 (evidence from the preserved Solon’s
laws); citation of Solon’s poems as testimony for his middle position between the nobility and the people
(12.1-3) and for his seisachtheia (8.4).

60 Cf. Dovatour, 1965, 299, who contrasts the accounts of DC as well as both constitutions of 411 BC
in which Aristotle follows the style of his documentary source with the apparent additions of Aristotle him-
self on varying opinions, his own arguments in favour of one of them, etc., in his accounts of the ‘ancient
constitution’ and that of Solon. Already Wilamowitz believed that Aristotle drew on a documentary source
which was reliable in his view. Nevertheless, he noticed the lack of any traces of archaic style in the account
and created a complicated theory that the text Aristotle used was compiled in the time about 411 BC from
Draco’s inscribed laws (he rightly excluded that Draco could produce the text of the constitution overall), see
Wilamowitz, 1893, 1, 77. This however begs the question why no traces of archaisms remained in this alleged
compilation of old laws Aristotle used. Granted that the content of DC is not genuine, its documentary style
implies a source which imitated the document.

61 The ultimate provenience of the oligarchic constitutions of 411 BC is debatable (see (Gomme)-
Andrewes, V, 1981, 246-251; Rhodes, 1981/1993, 387-389; Heftner, 2001, 177-203), but the documentary
character of it, either of epigraphic or ‘paper’ character, is very probable. It is of course possible that Aristotle
could reproduce scattered information on oligarchs’ constitutional plans imitating a documentary style, but
the precision of the accounts and lack of any inferential and probabilistic statements rule out this possibility
like in the case of DC. That Aristotle obtained both constitutional drafts via some intermediary source of
literary character, for instance Androtion’s Atthis, is possible but not certain.

62 See Habicht, 1961, and further Robertson 1978; Davies 1996; Lambert 2018, 88.
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obviously served various purposes. Also their provenience, historiography or rhetoric is
debatable. In the case of DC, a historiographic source is more probable, since a detailed
account of the constitution is difficult to imagine in the rhetorical context. The lack of
political actuality speaks in favor of pseudo-historical ‘reconstruction, which purported
to fill gaps in the tradition of Athenian constitutional antiquities rather than attempting
to glorify the past in the interest of some party or Athens on the whole. The appearance
of a historical document yields a possibility that the author of DC wanted to deceive his
readers, viz. that we have to deal with a real falsification.

Schematic detalisation of this kind also occurs in other parts of the AP. The most
striking example is a passage preserved by secondary tradition from the lost beginning of
the treatise (fr. 2 Chambers): according to it, the Athenians in legendary times were divid-
ed into two classes, the georgoi and demiourgoi; and simultaneously into four tribes, phylai,
each divided into three parts called phratriai or trittyes; each phratria divided into thirty
gene, and each genos consisting of thirty gennetai. The number of tribes corresponded to
four seasons, of phratries to twelve months, and of gene to 360 days.®

This over-schematic political order is of course not a result of gradual development
but the creation of some person. According to a plausible suggestion by Wade-Gery,%*
Aristotle ascribed this order to Ion: in the account of the changes of the Athenian constitu-
tion, Aristotle credits Ion who settled in Athens alongside his comrades with the creation
of four Ionian tribes (AP 41.2). It is thus probable that the whole system of tribes, phratries
and clans was his creation, and that it was an artificial system which included both autoch-
thon inhabitants of Attica and the new settlers.®> The ascription of the tribal order to Ion
was traditional, but the schema of twelve phratries, thirty clans etc., with its ‘implausible
neatness’ (Rhodes, 1981/1993, 68), is extraordinary.

This similarity points to DC as the invention of an antiquarian. Of course, there could
be some political sympathies and prejudices in his invention; however, its main purpose
is not directly political, as I argued, but rather a desire to fill the gap in constitutional his-
tory between Solon and the pre-Solonian state order. The use of this material provides no
credit to Aristotle, but his mistake can be explained.

63 The fragment is attested by Lex. Patm. 152 s. v. yevvijrat (BCH 1, 1877), and Schol. in [Plat.] Axioch.
371 d (p. 413 Greene). The entry in the Lex. Patm. consists of the preamble and the citation from Aristotle;
the Scholiast cites Aristotle. The preamble and the citation give similar information, but there are some
differences. Only the preamble mentions the division into georgoi and demiourgoi but this seems to be a
part of Aristotle’s genuine text as according to the Scholiast on the Axiochus; the preamble, but neither of
citations, mentions the priesthoods allotted to certain gene, such as Eumolpidai, Kerykes etc, and this uni-
versally known detail might be in fact an addition to Aristotle. On the contrary, the calendar simile appears
only in the citation. The text of the preamble is very close to the Harpocr. I' 5 (yevvijtat); only thirty men
constituting each genos are not mentioned. The entry in Harpocrtion is attributed by Jacoby to Philochorus
(FGrH 328 F 35 b) but this attribution is not certain; it is based on Philoch. Fr. 35 a (from Suda and Photius)
on Opyedveg, in which he mentioned @pdtopeg, but this does not prove that he mentioned the division
into tribes etc. Even if it were the case, Harpocration’s entry is close to the preamble from the Lex. Patm. but
not to the text cited as Aristotelian. Jacoby (FGrH 3 b, Suppl. 1, 322. 19) thinks that Aristotle possibly did
not mention yevvijtai, and he notices that yévog is for Aristotle an artificial division, not the descendants
from one ancestor (compare Suda s. v. yevvijtat — the notice that yévog is not constituted by blood relatives
precedes the text which is very close to the Aristotelian fragment)

64 ‘Wade-Gery, 1931, 2-6, endorsed by Rhodes 1981/1993, 67, and Lambert, 1993, 88.

6 Targued in Verlinsky 2017 that although the innovations under Ion were included in the list of me-
tabolai, this first change of the state order was not for Aristotle a constitutional one, viz. it was not a change
in direction of democracy or oligarchy.
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